
STATE OF NEI/ YORK
STATE TAX COMMISSION

In  the Mat ter

Me lc in  Ba ths  I nc .

of  the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

fo !  the  Per iod  3 /7 /73-2 /28 / l l .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

12th day of December, 1980, he served the within not ice of Decision by mai l  upon

Melcin Baths Inc.,  the pet i t ioner in the within proceeding, by enclosing a true

copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Melc in  Baths  Inc .
2 4 6 J ,  E .  2 9 t h  S r .
Brooklyn, Ny 1L235

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said wrapper is  the last  known address of  the

petit ioner. / -z-> ..-" 'f '

Sworn to before me th is

o f  D e c e m b e r ,  1 9 8 0 .12!h day



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Me lc in  Ba ths  I nc .

the Pet i t ion

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / t / 7 3 - 2 1 2 8 / 7 7 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by na!- I  upon

Myron Moscowi tz  the representat ive of  the pet i t ioner  in  the wi th i -n proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr. Myron Moscowitz
150 Broadway
New York,  Ny 10039

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me th is

o f

o f

2
of  December ,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Melc in  Ba ths  I nc -
246 r  E .  29 rh  S t .
Brooklyn,  NY 11235

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1139 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Myron Moscowitz
150 Broadway
New York, NY 10038
Taxing Bureaur s Representative
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STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

ImLCIN BATHS, INC.

for Revision of a Determinat ion or for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Law for Lhe
Per iod  March  1 ,  1973 th rough February  28 ,
7977 .

DECISION

Pet i t ioner ,  Me lc in  Baths ,  Inc . ,  246L East  29 th  S t ree t ,  Brook lyn ,  New York

11235' f i led an appl icat ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax law for the period

March  1 ,  1973 th rough February  28 ,  Ig77 (F i le  No.  19731) .

A smal l  c laims hearing was hel-d before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on November 28, 7979 at 2:45 P.M. Pet i t ioner appeared by Myron

Moscowitz,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. ( Irwin

L e v y ,  E s q . ,  o f  c o u n s e l ) .

ISST]E

\

Whether pet i t ioner 's charges to patrons were

or whether such charges were for stor ing tangible

f o r  t he  use  o f  i t s  f ac i l i t i es

personal  property .

T.INDINGS OF FACT

1.  On Apr i l  15 ,  1976,  pe t i t ioner ,  Me lc in  Baths ,  Inc . ,  f i l ed  an  app l ica t ion

for  c red i t  o r  re fund fo r  sa les  taxes  o f  $61748.66  cover ing  the  per iod  March  1 ,

1973 through February 29, 7976. The amount of the refund claim represents

sales taxes paid by pet i t ioner to the Tax Commission on i ts charges to patrons.

The appl icat ion was f i led based on pet i t ioner 's posi t ion that i t  operated a



-2-

steam bath and that its charges for the use thereof were not subject to tax

prior to l larch 1, L976, the effect ive date of a local tax imposed by New York

City on the use of such a faci l i ty.

2.  The Audit  Divis ion, as a result  of  pet i t ionerts refund claim, performed

an audit  of  pet i t ioner 's books and records. The audit  which covered the

periods Uarch 1, 1973 through February 28, 1977, disclosed that pet i t ioner

remitted sales tax at the courbined New York State and local rate for periods

prior to March 1, 1976. After this date, pet i t . ioner remit ted only the New

York City local tax. The Audit  Divis ion took the posit ion tbat pet i t ionerrs

receipts were from locker reutals and that such rentals were subject to the

New York State and local sales tax rate. Accordingly,  i t  denied pet i t ionerts

refund claim for the period March 1, 1973 through February 29r l-976 and held

pet i t ioner l iable for the New York State sales tax of $21820.52 for per iods

thereafter.  The Audit  Divis ion also asserted use taxes of $857.19 on expense

purchases and the acquisition of a fixed asset because the purchase invoices

were not avai lable to determine i f  saLes tax was paid.

3. On June 15, 1977, as the result of the aforementioaed audit, the

Audit Division issued a Notice of Determinatloa and Demand for Payment of

Sales and Use Taxes Due against pet i t ioner for taxes due of $31677.71, plus

pena l ty  and in te res t  o f  $805.62 ,  fo r  a  to ta l  o f  94 ,483.33 .

4. Pet i t ioner operated the Cook Baths located at 246L East 29th Street,

Brooklyn, New York. Pet i t ioner offered the fol lowing faci l i t ies: a steam

room for men and l,vomen, sun roof for nen and women, showers and lockers.

During the period in issue, pet i t ioner had dai ly rates of $2.50 or $3.00 and

seasonal rates of $50.00 to $85.00. The season began Apri l  1st and ended the

first week of November. A seasonal patron retained the sane locker throughout
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the season and provided h is  own lock,  whereas a dai ly  patron was provided wi th

a  l ock .  Pe t i t i one r ' s  p rem ises  has  access  to  a  pub l i c  ba th ing  beach .  I t s

dai ly  patrons used the locker  fac i l i t ies to s tore thei r  personal  belongings

whi le at  the beach.  However,  pet i t ioner  d id not  operate the beach nor  was any

of  the charge for  the admiss ion to such beach.  Pet i t ioner  had swimsui ts  and

beach umbrel las avai lable for  rent .

5.  At .  the hear ing,  pet i t ioner  requested an addi t ional  refund of  $141274.33

to ref lect  sa les taxes paid for  the per iod December 1,  1965 through February 28,

1973.  Counsel  for  the Audi t  Div is ion argued that  such per iods are barred

since pet i t ioner  fa i led to f i le  a refund appl icat ion wi th in the t ime l imi tat ions

provided in sect ion 1139(a)  of  the Tax Law. Pet i t ioner  argued that  the statute

of  l imi tat ions was noL appl icable hThere the tax paid was erroneous.

6.  Pet i t ioner  submit ted purchase invoices which showed that  sa les tax

was paid to vendors at  the t ime of  the purchase of  the expense i tems at  issue,

w i th  t he  excep t i on  o f  a  $250 .00  pu rchase .  Add i t i ona l l y ,  pe t i t i one r  pa id  sa les

tax on the f ixed asset  acquired.

7.  Pet i t ioner  d id not  separate ly  s tate sales tax on i ts  invoices nor

advert ise or  hold out  to  customers that  tax was considered an e lement  in  the

da i l y  o r  seasona l  cha rge .  Pe t i t i one r  pa id ,  t o  t he  Tax  Commiss ion ,  sa les  t ax

on  i t s  g ross  rece ip t s .

8.  Six ty- f ive percent  of  pet i t ioner 's  receipts were f rom seasonal  charges

and such charges were for  the use of  pet i t ioner 's  fac i l i t ies which inc luded a

Iocker ;  however,  the use of  the locker  rdas inc identa l  thereto.  The remain ing

th i r ty- f ive percent  of  gross receipts represented charges to dai ly  patrons for

use of  a locker  to s tore thei r  personal  belongings.
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CONCIUSIONS OF I,AW

A. That pet i t , ionerrs business act iv i t ies are two fold;  1) a bath house

with locker faci l i t ies that patrons pr imari ly used for the storage and safekeep-

ing of their  personal property whi le on the beach and 2) a steam bath that

patrons used for health and weight reduct ion purposes.

B. That pet i t ionerrs dai ly charges for the use of a locker const i tuted

stor ing tangible personal property,  within the meaning and intent of  sect ion

1105(c)(4) of the Tax Law and therefore, the receipts therefrom are subject to

tax .

C. That pet i t ioner 's seasonal charges for the use of i ts steam room, sun

roof and shower ( the charge for the locker was incidental)  faci l i t ies vrere

excluded from the imposit ion of sales tax pr ior to March 1, L976; that ef fect ive

March 1, 1976, such charges are subject to the New York City local tax in

accordance w i th  sec t ion  1212-A(b) (1 )  o f  the  Tax  l ,aw.

D.  That  in  accordance w i th  Conc lus ions  o f  Law' rB"  and "C" ,  pe t i t ioner  i s

en t i t led  to  a  re fund o f  $4 ,386.00  fo r  the  per iod  March  1 ,  1973 th rough Februaty  29 ,

7976; that pet i t ioner fai led to t i rnely f i le a refund claim pursuant to sect ion

1139(a)  o f  the  Tax  law w i th  respec t  to  the  per iod  December  1 ,1965 th rough

February 28, 7973.

That for the period March 1, 1976 through February 28, 1977, pet i t ioner

is  l iab le  fo r  add i t iona l  New York  S ta te  sa les  tax  o f  9987.00 .

E. That the use taxes determined by the Audit Division are reduced to

$20.00  in  accordance w i - th  F ind ing  o f  Fac t  "6 , r .

F. That the pet i t ion of Me1cin Baths, fnc. is granted to tbe extent

indicated in Conclusions of Law rrDt '  and "E" I  that the Audit  Divis ion is hereby

directed to modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued June 15, 1977 and refund the overpalrment of sales



taxes together with such interest as

as so granted, the pet i t ion is in al l
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may be lawful ly owing; and that, except

other  respects denied.

DATED: Albany, New York

DEC 1 2 1e80

STATE TAX COMMISSION


